[LAWNDWATCH LETTERHEAD]

Lane County Board of Commissioners
125 East 8th Avenue
Eugene, OR 97401
November __, 2011
Re:  Notice of Intent to Petition for Enforcement 
Dear Commissioners:

LandWatch Lane County (LandWatch) hereby submits this Notice of Intent to Petition for Enforcement and to offer Lane County an opportunity to respond and to modify its patterns and practices of decision making so as to comply with timelines and other procedural requirements established by state and Lane County law..  

Counties must “exercise their planning and zoning responsibilities * * * in accordance with ORS chapters 195, 196 and 197 and the goals approved under ORS chapters 195, 196 and 197.”  ORS 197.175(1).  Local governments must make land use decisions in compliance with the goals and with acknowledged comprehensive plans and land use regulations.  ORS 197.175(2).

ORS 215.427(1) requires that a county take final action on all other applications for a permit, limited land use decision or zone change, including resolution of all appeals under ORS 215.422, within 150 days after the application is deemed complete.  As relevant here, the only exception to that requirement is where the processing period is extended at the written request of the applicant for a specified period or periods of time not to exceed a total of more than 215 days.  ORS 215.427(5).  These statutory requirements are incorporated into Lane Code at LC 14.050(5).
ORS 215.427(4) directs that on the 181st day after first being submitted, an application is void if the applicant has been notified of missing information as required under ORS 215.427(2) and has not submitted:  (a) all of the missing information; (b) some of the missing information and written notice that no other information will be provided; or (c) written notice that none of the missing information will be provided.  These statutory requirements are incorporated at LC 14.050(3).
 Failure to meet the statutory deadlines allows an applicant to file a petition for a writ of mandamus under ORS 34.130 in the circuit court of the county where the application was submitted to compel the governing body or its designee to issue the approval.  ORS 215.429(1).  In circuit court, the burden of proof is reversed; ORS 215.429(5) directs the court to issue a peremptory writ unless the governing body or any intervenor shows that the approval would violate a substantive provision of the county comprehensive plan or land use regulations 

The systematic failure of a county to comply with ORS 215.427 and LC 14.050(5) to render final decisions in a timely manner results in citizens being denied their right under statewide planning Goal One to the opportunity to be involved in all phases of the planning process, specifically including implementation measures.
  
OAR 660-045-0030(1) authorizes a person to petition the commission for an enforcement order against a local government in accordance with ORS 197.319 to 197.335 and 197.646 if the local government exhibits a pattern or practice of decision making that violates an acknowledged comprehensive plan or land use regulation.

LandWatch Lane County (LandWatch) is aware of three instances within the past three years in which Lane County has failed to meet the deadlines established by ORS 215.427 and LC 14.050(5), resulting in the applicants filing petitions for a writ of mandamus under ORS 34.130 in Lane County Circuit Court.  In addition, LandWatch is aware of another instance where Lane County has granted extensions for non-specific periods of time that in total exceeded 215 days.

 LandWatch therefore believes it is reasonable and appropriate to submit this Notice of Intent to Petition for Enforcement and to offer Lane County an opportunity to respond and to modify its patterns and practices.  ORS 197.319(2)(a) requires that a local government respond to this notice within 60 days.  

LandWatch sincerely hopes that the issues identified in this letter will be addressed in a spirit of partnership and cooperation, making further action unnecessary.  Speedy resolution of the issues identified in this letter would be of widespread benefit to citizens of Lane County, not the least of which would be enhanced certainty and lessened legal and administrative expenses for property owners.
LandWatch Lane County (LandWatch) hereby requests that Lane County correct the following patterns and practices:

The pattern and practice of failing to meet the deadlines established by ORS 215.427 and LC 14.050(5) and of granting extensions for non-specific periods of time that in total exceeded 215 days.
LandWatch intends to seek enforcement proceedings through the Land Conservation and Development Commission (LCDC) against Lane County in accordance with ORS 197.319 if Lane County fails to satisfactorily respond to this request within sixty days from the date of this letter, as required by ORS 197319(2)(a) and OAR 660-045-0050(1).
LandWatch seeks redress through the enforcement order process because redress through other venues is not available.  LandWatch seeks redress from LCDC because LCDC has the authority to order Lane County to comply with all applicable land use regulations.  ORS 197.320 provides, in relevant part:

“The Land Conservation and Development Commission shall issue an order requiring a local government, state agency or special district to take action necessary to bring its comprehensive plan, land use regulation, limited land use decisions or other land use decisions into compliance with the goals, acknowledged comprehensive plan provisions or land use regulations if the commission has good cause to believe:

“***

 “(6) A local government has engaged in a pattern or practice of decision making that violates an acknowledged comprehensive plan or land use regulation.  In making its determination under this subsection, the commission shall determine whether there is evidence in the record to support the decisions made.  The commission shall not judge the issue solely upon adequacy of the findings in support of the decisions.”

I.  Nature of Lane County’s non-compliance
Lane County has shown the following patterns and practices of noncompliance:

A. Failing to reach a final decision within the 150-day deadline plus extensions established by ORS 215.427(1) and (5) and LC 14.050(5).

B. Allowing non-specific extensions of time, in violation of ORS 215.427(5) and LC 14.050(5)(a).

C. Failing to void an application on the 181st day after first being submitted when the applicant has been notified of missing information and has not submitted:  1) all of the missing information; 2) some of the missing information and written notice that no other information will be provided; 3) written notice that none of the missing information will be provided, as required by ORS 215.427(3) and LC 14.050(3)(c).
II. Lands affected by the county’s decisions

Lands affected by Lane County’s decisions are, in three instances, planned for farm or forest use and are in the county’s resource zones:  PA 08-5795, F2 (Impacted Forest Lands), 1.1 acres; PA 08-5928, F1 (Nonimpacted Forest Lands), 50 acres; and PA 09-5730, E-40 (Exclusive Farm Use), 1,033 acres.  In the remaining instance, PA 09-5633 and PA 09-5634, the 6.8-acre unit of land is planned and zoned Rural Residential. 
III. Land use decisions that demonstrate a pattern and practice of noncompliance
A.  Pattern and practice of noncompliance with ORS 215.427(1) and LC 14.050(5)

The land use decisions demonstrating Lane County’s pattern and practice of noncompliance with ORS 215.427(1) and LC 14.050(5) are:   PA 08-5795; PA 08-5928; and PA 09-5633 & PA 09-5634, all of which culminated in the filing of Petitions for Alternative Writ of Mandamus in the Circuit Court of the State of Oregon for Lane County (petitions # 160904419, 160911508, and 161008780 respectively).  
B. Practice of noncompliance with ORS 215.427(5) and LC 14.050(5) and (3)

PA 09-5634 demonstrates a practice of ignoring the clear directives of ORS 215.427(5) and LC 14.050(5) and (3) that extensions be granted only for a specified period of time, not to exceed a total of 215 days; and of ORS 215.427(4) and LC 14.050(3)(c) that the application is void on the 181st day after first being submitted if the applicant has been notified of missing information as required and has not submitted:  (a) all of the missing information; (b) some of the missing information and written notice that no other information will be provided; or  (c) written notice that none of the missing information will be provided.

1. Practice of noncompliance with ORS 215.427(5) and LC 14.050(5) and (3)

The application in PA 09-5730 was first submitted on October 16, 2009.

On May 11, 2010, the application was deemed complete at applicant’s request and immediately put on hold for 30 days for submission of a traffic analysis.

On June 29, 2010, a second 30-day extension was requested by the applicant and granted by the county.

On October 20, 2010, the application was once again “put on hold” for the applicant to address referral comments.  LandWatch is unaware of any information establishing that this request for an extension was either in writing or for a specified period of time.  Lane County staff records indicate that this extension lasted 33 days.
Following the February 9, 2011 Hearings Official decision on the “voidness” issue, PA 09-5730 has again been placed “on hold”.  LandWatch is unaware of the date the application was placed on hold, or any information establishing that any request from applicant for the extension was either in writing or for a specified period of time.  

Lane County records show extensions of the 150-day timeline totaled 93 days as of February 3, 2011.  Assuming the application was “placed on hold” and latest extension began on February 10 (the day following the release of the Hearings Official decision), the 215 day maximum for total extensions was reached on September 14, 2011.
Pursuant to ORS 215.429, applicant in PA 09-5730 could, at any time, file a petition for a writ of mandamus under ORS 34.130 to compel the governing body or its designee to issue an approval. 


2. Practice of noncompliance with ORS 215.427(4) and LC 14.050(3)(c)

Applicant in PA 09-5730 did not meet the requirements of any of the three options as specified in ORS 215.427(4) (a), (b), or (c).  Therefore the application should have been voided.  However, the Hearings Official in a Ruling on a Motion to Dismiss the Application as Void declined to void the application, explaining:  

“The 120-/150 day rule was written for the benefit of applicants; not for local governments nor for opponents of an application.  Absent some evidence that a local government is processing an application in bad faith, with the intent to allow an applicant to qualify for a mandamus proceeding, I do not believe that a third party has standing to question a County’s determination to ignore the operation of ORS 215.427(4).”
The application in PA 09-5730 was first submitted on October 16, 2009.  On November 13, 2009 a Notice of Incomplete Land Use Application was issued, notifying applicant’s representatives of specific information missing from the application.  

On December 7, 2009, applicant’s representative submitted a completed Applicant Intent Form indicating the intent to submit the missing material identified in the Notice of Incomplete Land Use Application within the 180-day deadline.  However, on May 11, 2010, applicant’s representative sent an email to the Lane County Land Management Division Manager stating, in relevant part:

“As we discussed yesterday, tomorrow (Wednesday May 12th) will be the 180th day since Lane County sent its incompleteness letter for PA 09-5730.  In order to get the clock started so we do not have to file a new application, please deem our application complete as of tomorrow, May 12th.  You will remember that the incompleteness letter identified 3 areas of incompleteness.  We will be providing you with responses to items #1 and #3 today or tomorrow.  We should have item #2, which requires the services of a traffic engineer to you in the coming weeks.”

On May 12, 2010, Lane County received a submittal from applicant’s representative including information identified by the county as items #1 and #3.  On October 28, 2010, applicant’s representative once again submitted material identified by the county in its Notice of Incomplete Land Use Application as missing under item #1, suggesting that applicant’s earlier response to the county’s notice was insufficient or inadequate.  The missing TIA was not submitted to the county until September 29, 2010, well past the 180 days specified in ORS 215.427(4).

Applicant’s response to the county’s request for missing information failed to comply with ORS 215.427(4) (a), (b), or (c) and LC 14.050(3)(c)(i), (ii), or (iii).  Applicant failed to comply with option 1:  submit all of the missing information within 180 days.  Applicant failed to comply with option 2:  submit some of the written information and provide written notice that no other information would be provided.  Applicant failed to comply with option 3:  provide written notice that none of the missing information would be provided.

Rather, applicant submitted some of the missing information and provided written notice that additional information would be provided at an unspecified later date.  This is not an option authorized by ORS 215.427(4) or by LC 14.050(3)(c).  As none of the specified options were followed, the application was void on the 181st day after being submitted. 
The Hearing Official’s decision establishes a Lane County practice of ignoring the clear directive of ORS 215.427(4) and LC 14.050(3)(c) that an application is void on the 181st day after being first submitted if the enumerated conditions are not satisfied.  In reaching his decision, the Hearings Official relied on LUBA’s decision in Caster v. City of Silverton, 54 Or LUBA 441 (2007).  However, the Hearing Official’s reliance on that decision is misplaced.  LUBA did not hold that the invocation of ORS 215.427(4) (or rather, the city analog, ORS 227.178(4) was a matter of discretion with the local government; rather, LUBA held only that the City of Silverton had waived the right to raise the “voidness” issue at LUBA because it had failed to raise it and thus void the application at the local level.  The Hearing Official’s ruling is wrong; even more troubling, it establishes a Lane County precedent that will be followed unless corrective action is taken.
IV. Corrective action sought by requester 

LandWatch requests that Lane County correct the identified patterns and practices of:

A. Failing to reach a final decision within the 150-day deadline plus extensions established by ORS 215.427(1) and (5) and LC 14.050(5).

B. Allowing non-specific extensions of time, in violation of ORS 215.427(5) and LC 14.050(5)(a).

C. Failing to void an application on the 181st day after first being submitted when the applicant has been notified of missing information and has not submitted:  1) all of the missing information; 2) some of the missing information and written notice that no other information will be provided; 3) written notice that none of the missing information will be provided, as required by ORS 215.427(3) and LC 14.050(3)(c).
LandWatch requests that Lane County:
1.  Direct the Board of County Commissioners to adopt a Resolution and Order explaining the correct interpretation and application of ORS 215.427(4) and LC 14.050(3)(c), instructing that an application is void on the 181st day after first being submitted if the applicant has been notified of missing information as required and has not submitted:  (a) all of the missing information; (b) some of the missing information and written notice that no other information will be provided; or  (c) written notice that none of the missing information will be provided; and to distribute that Resolution and Order to Planning Division staff and Lane County Hearings Officials.

2.  Direct the Board of County Commissioners to adopt a Resolution and Order explaining the correct interpretation and application of ORS 215.427(5) and LC 14.050(5) and (3), instructing that extensions are to be granted only for a specified period of time, not to exceed a total of 215 days; and to distribute that Resolution and Order to Planning Division staff and Lane County Hearings Officials.

3.  To ensure compliance with ORS 215.427(1) and LC 14.050(5), which require that a county take final action on all other applications for a permit, limited land use decision or zone change, including resolution of all appeals under ORS 215.422, within 150 days after the application is deemed complete, Lane County shall adopt the following amendments to Lane Code Chapter 14:

a. LC 14.050(3)(b)(iii)

(iv) The Director shall mail written notice to the applicant when the application is deemed complete or accepted.  The notice of complete application shall be entered into and become part of the record.

b. LC 14.050(5)(a)

(a) When an applicant waives or requests an extension of the required 120-day or 150-day period for final action. The period set in LC 14.050(5) above may be extended for a specified period of time at the written request of the applicant. The written waiver or request for an extension shall be entered into and become part of the record.  The total of all extensions may not exceed 215 days.  


c. LC 14.100(1)

(1) Decision Deadline. Unless the Director elects to schedule the application for a hearing with the Hearings Official pursuant to LC 14.110 below, an application which has been accepted by the Director shall be acted upon within 21 days of the date the application was accepted deemed complete. An application which has not been so acted upon may be appealed by the Applicant to the Hearings Official in the same manner as provided for in this chapter for appeals of Director decisions, except that there will be no fee charged for the appeal shall be scheduled for a hearing with the Hearings Official no later than 49 days from the date the application was deemed complete, pursuant to LC 14.110 below, without fee. The application processing timeline may be waived or extended for a reasonable and specific period of time at the written request of the applicant. Any waiver or request for an extension shall be entered into and become part of the record.
d. LC 14.200(9)(g)

(g) Continue the hearing to a date certain and for a period of time not to exceed 31 days from the date of the hearing being continued. No further notice need be given for continuance of a hearing to a date certain. In the event that the continuance is requested by the applicant, the applicant shall first agree to a waiver request in writing an extension for a specific period of time of any statutory timelines within which Lane County must expedite processing of the application,. and sSuch waiver extension of time shall be in addition to any other waivers extensions of the statutory application processing timelines requested by the applicant, not to exceed 215 days in total; and shall be entered into and become part of the record. 
e. LC 14.300(6)

(6) Request for Interpretation of County Policy. When, prior to or in the course of a hearing, the Hearings Official finds that the case raises substantial question involving either the application or interpretation of a policy that has not been clarified in sufficient detail, the Hearings Official may submit that question of application or interpretation in written form to the Board for its determination. In the event the application or interpretation of policy is requested by the applicant, the applicant shall first agree to a waiver request in writing an extension for a specific period of time of any statutory timelines within which Lane County must expedite processing of the application,. and sSuch waiver extension of time shall be in addition to any other waivers extensions of the statutory application processing timelines requested by the applicant, not to exceed 215 days in total; and shall be entered into and become part of the record. 
The Board, at its discretion, may elect to accept or reject the Hearings Official’s request. When such a question is accepted by the Board, those persons receiving notice of the Hearings Official hearing, the applicant and parties of record shall be notified that they may submit in writing their view as to what the policy application or interpretation should be. Such written views must be submitted to the Board and Department at least five days in advance of the Board’s review of the request. Such persons shall restrict their statements to the issue of interpretation or application as stated by the Hearings Official and shall not present the Board with arguments or evidence immaterial to the determination sought, even though such evidence or argument may be relevant to the Hearings Official’s final decision. 

The Board shall render its written determination within 14 days after receipt of the question from the Hearings Official. Said decision shall be transmitted to the Hearings Official, who will then apply the interpretation to the application.

f. LC 14.400(3)(d)
(d) In the event that the remand is requested by the applicant, the applicant shall first agree to request in writing a waiver of any statutory timelines in an extension for a specific period of time within which Lane County must expedite processing of the application,.  and sSuch waiver extension of time shall be in addition to any other waivers extensions of the statutory application processing timelines requested by the applicant, not to exceed 215 days in total; and shall be entered into and become part of the record. 

g. LC 14.535(4)
(4) Timeline Waiver. In the event a decision of the Hearings Official is being appealed by the applicant for the same application to be reconsidered by the Hearings Official, then to receive reconsideration by the Hearings Official, the applicant must first request in writing an waiver extension for a specific period of time of any statutory application timelines,.  The written request for an extension shall be entered into and become part of the record. sSuch a waiver extension shall be in addition to any other waivers already given and not exceed 215 days in total.
h. LC 14.300(7)(p) 
(p) At the conclusion of the hearing, the Approval Authority shall either make a tentative decision and state findings which may incorporate findings proposed by any person or the Director, or take the matter under advisement for a decision to be made at a later date. If additional documents or evidence are provided by any party, the Approval Authority may allow a continuance or leave the record open to allow a reasonable opportunity to respond. Any continuance or extension of the record requested by an applicant shall result in a corresponding extension of the time limitations of ORS 215.428. The Approval Authority may request proposed findings and conclusions from any person at the hearing. The Approval Authority, before finally adopting findings and conclusions, may circulate the same in proposed form to parties for written comment. The written decision and findings shall be based on factual information, shall identify who has party status and shall be completed in writing and signed by the Approval Authority within 10 days of the closing of the record for the last hearing. A longer period of time may be taken to complete the findings and decision if the applicant submits a written request to the Approval Authority consenting and agreeing to a waiver an extension for a specific period of time of the 120-day or 150-day statutory time period for final action on the application equal to the amount of additional time it takes to prepare the findings. The written request for an extension shall be entered into and become part of the record.  If the Approval Authority fails to issue findings and a decision within 100 days of the date the application was deemed complete, plus any extensions, the application shall be scheduled for an On the Record Hearing before the Board pursuant to LC 14.600 below, without fee.
i. LC 14.600(5)
(5) On the Record Appeal. If the Board’s decision is to hear the appeal on the record, then such a hearing shall be: 

(a) Scheduled for a hearing date with the Board and within 14 days of the date of the Board’s decision. 

(b) Conducted pursuant to LC 14.200 and LC 14.400 above.
(c) The Board shall issue its findings and decision within 10 days of the close of the hearing and no later than 150 days from the date the application was deemed complete, plus any extensions.

V.  Conclusion

LandWatch respectfully requests that Lane County correct its pattern and practice of noncompliance as identified in this letter by undertaking the corrective actions specified above.
Please respond in writing within 60 days, pursuant to OAR 660-045-0050.  If satisfactory effort is not made to respond to this letter and initiate action to correct the County’s pattern and practice of decision-making within sixty days, LandWatch intends to petition the Department of Land Conservation and Development to seek an Enforcement Order pursuant to ORS 197.320(6).
Sincerely,

Robert Emmons
President
Cc:
Lane County Office of Legal Counsel

Department of Land Conservation and Development

Anne Davies, Attorney at Law

Jim Just, Goal One Coalition
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� Statewide planning Goal 2 defines “implementation measures” as “the means to carry out the plan”, and explains further:   


“These are of two general types:  (1) management implementation measures such as ordinances, regulations or project plans, and (2) site or area specific implementation measures such as permits and grants for construction, construction of public facilities or provision of services.”


� OAR 660-045-0020 sets forth the following definitions of “pattern” and “practice” of decision making:


“(10) Pattern of decision making means a mode, method, or instance of decision making representative of a group of decisions with these characteristics: 


“(a) The decisions involve the same or related provisions of an acknowledged comprehensive plan, land use regulation, or special district cooperative agreement; 


“(b) The decisions involve the same or similar geographic areas, plan designations, zones, or types of land use; and 


“(c) The decisions occurred within the three years preceding the date on which the requester sent the affected local government or district the request described in OAR 660-045-0040, or the decisions are likely to occur after that date. 


“(11) Practice of decision making means a series or succession of decisions with these characteristics: 


“(a) The decisions involved the same or similar provisions of an acknowledged comprehensive plan, land use regulation, or special district cooperative agreement; 


“(b) The decisions involved the same or similar geographic areas, plan designations, zones, or types of land use; and 


“(c) The decisions occurred within the three years preceding the date on which the requester sent the affected local government or district the request described in OAR 660-045-0040.” 
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